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GRAYMONT TERMS AND CONDITIONS OF SALE 

1. Definitions 
The following definitions and rules of interpretation shall 
apply: 
(a) Seller means the applicable Graymont entity in 
Malaysia. 
(b) Buyer means the individual, company, firm, 
partnership or other legal entity who has bought, or agreed 
to buy, the Goods. 
(c) Delivery Date means the date specified for delivery in 
the Order or as otherwise stated by the Seller. 
(d) Goods means the goods supplied by the Seller to the 
Buyer. 
(e) Insolvency Event: the Buyer becoming insolvent, 
entering into receivership, administration or liquidation, 
suspending or ceasing, or threatening to suspend or 
cease, carrying on its business (or any part of it), a 
resolution being made in connection with the winding up or 
dissolution of the Buyer, or any event occurring in any 
jurisdiction to which the Buyer is subject that has an effect 
equivalent or similar to any of the above. 
(f) Order means an order placed by the Buyer and 
accepted in writing by Seller or otherwise deemed 
accepted upon delivery of the Goods in accordance with 
clause 2(b) below. 
(g) Safety Laws means work health and safety statutes, 
by-laws and regulations, codes of practice, advisory 
standards or relevant policies or procedures as in force 
from time to time in the relevant jurisdiction affecting or in 
any way relating to the Goods. 
(h) The word “including” will be deemed to be followed by 
the words “without limitation”. 
 
2. Order of Goods 

(a) The Buyer may submit a proposed order to the Seller 
verbally or in writing. Such proposed order shall be 
deemed to be an offer by the Buyer to purchase Goods in 
accordance with these terms. The Buyer shall be 
responsible for the accuracy of each proposed order. 
(b) The Seller shall be entitled to reject any proposed order 
without reason. Each proposed order shall only be deemed 
accepted once confirmed in writing by the Seller or, if 
earlier, when the Goods are delivered to the Buyer (in 
whole or in part). Upon the Seller's acceptance, a contract 
shall be formed incorporating these terms and the terms of 
the Order (Contract). Any terms specified in the Seller's 
written confirmation of the Order shall take precedence 
over these terms in the event of a conflict. 
(c) The terms of the Contract supersede all other terms 
and apply to the sale of Goods to the Buyer to the 
exclusion of all other terms. Any quotation or other 
document addressed to the Buyer by the Seller is not an 
offer to supply the Goods and shall not form part of the 
Contract. All descriptions and statements contained in the 
Seller’s catalogues, technical data sheets, price lists, 
analysis, other documents and samples are approximate 
only and shall not form part of the Contract or give rise to 
any liability for the Seller unless expressly stated otherwise 
in the Contract. 
(d) The Contract constitutes the entire agreement 
between the parties and supersedes all previous 
agreements and understandings between them, 
whether written or oral, relating to its subject matter. 
Seller may amend or modify these terms at any time by 
providing notice to the Buyer, and the Buyer shall be 

deemed to have accepted such amendments or 
modifications if it continues to perform any existing Contract 
or places an Order after the date of such notice. 
(e) Subject to clause 8(c), the Buyer acknowledges it does 
not rely on, and shall have no remedies in respect of, any 
statement representation, assurance or warranty (whether 
made innocently or negligently) that is not set out in the 
Contract. 
 
3. Price and payment 

(a) The price payable for the Goods will be as set out in 
the Order, or, if no price is stated in the Order, the price 
shall be as set out in the Seller’s price list in force as at the 
Delivery Date (available to the Buyer upon request). 
(b) The price excludes value added tax and any other tax, 
duty or levy relating to the manufacture, transportation, 
export, import, sale or delivery of the Goods and excludes 
costs for delivery, insurance, packaging, sorting, 
calibration, analysis and inspection. Such costs and taxes 
shall be invoiced to the Buyer. 
(c) Prices are subject to change, at the Seller’s discretion, 
prior to delivery, in the event of any factor beyond the 
Seller's control (including change in applicable laws, 
increases in taxes and duties, foreign exchange 
fluctuations, increases in supply costs, delay caused by 
the Buyer and/or any change to the Order requested by 
the Buyer) and/or a genuine mistake by the Seller. Any 
such additional costs will be passed on to the Buyer 
except for costs which result from the breach by Seller of 
any applicable laws, rules or regulations. The Seller must 
provide the Buyer with written notice of any pricing or cost 
changes.  
(d) Invoices shall be issued on or after delivery and shall 
be payable within 30 days of the invoice date by electronic 
bank transfer to the account and in the currency stated on 
the invoice. Any queries must be raised with the Seller in 
writing within 10 days of receipt. The Seller may require 
payment on account in advance of delivery. 
(e) Interest will be charged on overdue sums both before 
and after any court judgment at a rate equal to the 
prevailing rate published by the Central Bank of 
Malaysia’s plus 5% per annum. Such interest shall accrue 
on a daily basis from the due date until actual payment of 
the overdue amount. The Buyer shall pay the interest 
together with the overdue amount and all costs and 
expenses incurred by the Seller in collecting such sums 
from the Buyer. 
(f) Time for payment is of the essence. If the Buyer enters 
into (or becomes reasonably likely to enter into) an 
Insolvency Event or if the Buyer fails to pay any amount on 
the due date for payment, the Seller may, without liability, 
suspend delivery or performance of any Order (or any part 
of it or instalment) not yet fulfilled and refuse to accept any 
further proposed orders from the Buyer. 
(g) The Buyer shall pay all amounts due in full without any 
deduction, set-off, counterclaim or withholding, unless a 
deduction or withholding of tax is required by law (in which 
case the Buyer shall pay such sum to ensure the Seller 
receives the full amount invoiced). The Seller may at any 
time, without limiting any other rights or remedies, set off 
any amounts owing to it by the Buyer against any amounts 
payable to the Buyer and shall be entitled, at its sole 
discretion, to apply payments received from the Buyer 
against any outstanding invoices in the Seller's order of 
preference. 
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4. Delivery 
(a) Unless otherwise stated in the Order, delivery of the 
Goods shall be EXW (Incoterms® 2010) (meaning that the 
Buyer is responsible for collection and transit at the 
Buyer's risk), and delivery is deemed to take place at the 
Seller’s premises in Malaysia. 
(b)  Where the Goods is supplied EXW, the Buyer must 
ensure that any vehicle and equipment used to collect the 
Goods is in a safe working condition and insured for third 
party property damage. 
(c) The Seller may charge the Buyer for any costs 
incurred by the Seller arising from any addition, 
cancellation, or re-scheduling of an Order that is received 
by the Seller’s order desk after 12:00 pm, local time, on 
the business day before the scheduled Delivery Date. 
(d) Without prejudice to any other rights of the Seller, if the 
Buyer fails to give, on or before the Delivery Date, all 
instructions reasonably required by the Seller and all 
necessary documentation, licences, consents and 
authorities (which the Buyer is obliged under the Contract 
or by law to obtain) for delivery, or otherwise fails to accept 
delivery or provide assistance or causes or requests a 
delay: 
(i) the Buyer will pay to the Seller all transit, storage and 
waiting time costs and any other loss, damage and 
expenses, including any loss caused by diminution in value 
of the Goods, incurred by the Seller arising from such 
delay or failure; 
(ii) delivery of the Goods will be deemed to have 
completed at 9am on the Delivery Date and an invoice shall 
be issued; 
(iii) if the Goods have not actually been delivered within 
seven days of the Delivery Date, the Seller shall have the 
right to re-sell or otherwise dispose of the Goods. 
(e) The Seller shall be entitled to make deliveries in 
instalments and each instalment shall constitute a 
separate Contract and may be invoiced separately. 
(f) If the Seller has agreed to delivery on a "call-off" basis, 
the parties shall stipulate in the Order a long-stop date and 
lead times, failing which the Seller may at any time 
demand that the Buyer takes immediate delivery of the 
remaining quantity of Goods ordered and shall be entitled 
to invoice the Buyer for the same. 
(g) The Delivery Date (including time of delivery) is an 
estimate only and time shall not be of the essence. The 
Seller shall have no liability whatsoever to the Buyer for 
any delay or failure to deliver. The Buyer shall not be 
entitled to reject any delivery or instalment as a result of 
any failure to deliver or delay in delivering any Goods. The 
Buyer's sole remedy shall be a refund of any sums paid in 
advance for the non-delivered Goods, which shall be 
refunded once the Seller has confirmed in writing it is 
unable to deliver the Goods. 
 
5. Title and risk 

(a) Risk in the Goods shall pass to the Buyer at the 
following times: 
(i) for supply for which the Buyer is responsible for 
transportation arrangements, when the Goods has been 
loaded into the transportation equipment supplied by or on 
behalf of Buyer; or 
(ii) for all other supplies, when the Goods has been 
unloaded at the point of delivery. 
(b) Notwithstanding delivery, title to the Goods shall not 
pass to the Buyer until the earlier of: (i) receipt of full 
payment for the Goods, in which case title shall pass at 

the time of payment; (ii) use or processing (such that the 
Goods are no longer in their original condition) or sale of 
the Goods by the Buyer, in which case title shall pass at the 
time specified in clause 5(d); or (iii) the date notified to the 
Buyer by the Seller in writing. 
(c) Until title to the Goods passes to the Buyer, the Buyer 
shall: 
(i) store the Goods separately and mark or identify the 
Goods as belonging to the Seller; 
(ii) not encumber, charge or grant security over such 
Goods; 
(iii) notify the Seller immediately if the Buyer becomes 
subject to an Insolvency Event; 
(iv) provide such information relating to the Goods as the 
Seller may require from time to time; 
(v) at the Seller’s request, deliver up all Goods in the 
Buyer's possession; and 
(vi) permit the Seller, and grant the Seller an irrevocable 
licence, to enter any premises where the Goods are stored 
(at any time and without notice) to inspect and/or 
repossess the Goods. 
(d) Subject to clause 5(e), the Buyer may use or process 
(such that the original condition of the Goods is changed) 
or sell the Goods in the ordinary course of its business 
before title passes; however, if it does so: (i) it shall act as 
principal and not as the Seller’s agent; and (ii) title to the 
relevant Goods shall pass to the Buyer immediately before 
the relevant use, processing or sale. 
(e) If before title passes to the Buyer, the Buyer becomes 
subject to an Insolvency Event, without limiting any other 
right or remedy, the Buyer’s right to use, process or sell 
the Goods in the ordinary course of business ceases 
immediately and the Seller may at any time: (i) require the 
Buyer to deliver up all Goods in its possession; and (ii) 
enter any premises where the Goods are stored and 
recover them. 
 
6. Quantity and weight 
Goods shall be weighed at the Seller's premises using 
certified equipment prior to delivery and such weight shall 
be final and binding. The Buyer shall have no right to 
contest the weight of the Goods or to reject the Goods on 
grounds of weight loss or shortage. The Seller shall be 
entitled to deliver up to 10% more or less of Goods 
ordered and to adjust the relevant invoice accordingly. 
 
7. Responsibility for defects 

(a) The Seller warrants that upon delivery the Goods shall 
conform in all material respects with the specification 
referenced in the Order or on the relevant invoice (or if not 
referenced, the relevant product specification in force at 
the time of delivery, available to the Buyer upon request) 
(the Specification). 
(b) Notwithstanding clause 7(a), it is the Buyer’s 
responsibility to ensure that the Goods are fit for purpose 
and to test the Goods prior to use. The Seller shall have no 
liability to the Buyer in this regard. 
(c) Any material non-conformity with the Specification 
(defect) must be notified to the Seller in writing within 30 
days from the Delivery Date. The Seller shall be given a 
reasonable opportunity to examine the Goods and the 
Buyer shall, upon request, return such Goods to the Seller 
at the Seller's cost. 
(d) Subject to clause 7(e), if a substantiated defect has been 
validly notified to the Seller, the Seller shall at its option, 
replace or refund the price of the defective Goods by way of 
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credit to the Buyer. This shall be the Buyer’s sole and 
exclusive remedy in respect of any defect. 
(e) The remedy provided in clause 7(d) shall not apply if: 
(i) the Buyer has used, altered or processed the Goods or 
combined them with any other product or substance; 
(ii) the defect is due to any fair wear and tear, wilful 
damage, negligence or abnormal working conditions; 
(iii) the Goods differ from the Specification as a result of 
changes made to comply with applicable laws or 
regulations; 
(iv) the Goods were not properly handled, carried, stored 
or maintained after delivery (including during transit to the 
Buyer's premises at the Buyer's risk); 
(v) the Goods have been contaminated after delivery; 
(vi) the Buyer makes any further use of the Goods following 
identification of a defect; 
(vii) the Buyer has sold the Goods; and/or 
(viii) the defect arises as a result of the Seller following any 
specification or other requirement of the Buyer. 
(f) If the alleged defect relates to loss or damage during 
transit (for which the Seller was responsible), this clause 7 
shall apply, save that the Buyer must give written notice to 
the Seller within 21 days of non-delivery or two business 
days of delivery of the Goods at the latest and the Buyer 
must also comply in all respects with the carrier's 
conditions of carriage for notifying claims (if any). The 
Buyer's remedy for such loss and damage shall be limited 
to the remedy available from the independent carrier. 
(g) Save as set out above, all other warranties express or 
implied are excluded to the fullest extent permitted by law. 
 
8. Liability 

(a) The Seller shall under no circumstances whatsoever 
be liable to the Buyer, whether in contract, tort (including 
negligence), breach of statutory duty, or otherwise, for any 
third party loss, loss of profit, loss of production, loss of 
use, loss of business or loss of opportunity and/or for any 
indirect or consequential loss or special or punitive 
damages arising under or in connection with the supply of 
Goods and/or the Contract. 
(b) Subject to clause 8(a) and to the extent permitted by 
law, the Seller's total liability to the Buyer in respect of all 
losses arising under or in connection with the supply of 
Goods and/or the Contract, whether in contract, tort 
(including negligence), breach of statutory duty, or 
otherwise, shall in no circumstances exceed the price paid 
for the Goods that are the subject matter of any such 
action, dispute or claim. 
(c) The Buyer hereby indemnifies and shall keep the 
Seller and its group companies indemnified on demand 
from and against all losses, damages, liabilities, claims, 
fines, costs and expenses suffered or incurred by or 
awarded against the Seller arising out of or in connection 
with any claims or allegations of whatever nature by third 
parties to whom the Goods have been sold (or re-sold) 
following sale to the Buyer. 
 
9. Force Majeure 
The Seller shall not be in breach of Contract nor be 
liable for any delay in performing or failure to perform 
any of its obligations due to any event beyond the 
Seller's reasonable control, including interruption or 
failure of a utility service or transport network; act of 
God, flood, drought, earthquake or other natural 
disaster; epidemic or pandemic; war or armed conflict, 
terrorist attack, riot or civil unrest; nuclear, chemical or 

biological contamination; sonic boom; malicious damage; 
governmental action or intervention; compliance with 
applicable law; breakdown of plant or machinery; collapse 
of buildings, fire, explosion or accident; restrictions on 
energy supply; labour or trade disputes, strikes, industrial 
action or lockout; non-granted permission; unfavourable 
transport or weather conditions; and/or non-performance by 
suppliers or subcontractors. If performance is so delayed by 
more than six months, either party shall be entitled to 
terminate immediately without liability upon written notice. 
 
10. Termination 
(a) Without prejudice to any other right or remedy, the 
Seller shall be entitled to terminate a Contract and/or 
cancel any Order or instalment immediately upon written 
notice, without liability, if: (i) the Buyer fails to make a 
payment in full on the due date for payment; (ii) the Buyer 
commits any other breach of a Contract; or (iii) the Buyer 
suffers an Insolvency Event. 
(b) The Seller shall have the right at any time to terminate 
any Contract with the Buyer and/or cancel any Order or 
instalment on providing at least seven days’ prior written 
notice to the Buyer. The Buyer shall have no right to 
cancel an Order once accepted, subject to clause 9. 
(c) Upon termination or cancellation, all invoices shall 
become immediately due and payable by the Buyer, 
together with any applicable interest. Clauses which 
expressly or by implication survive termination or 
cancellation shall continue in full force and effect. 
 
11. Health and safety  
(a) When attending any site or premises at which the 
Goods are delivered to or collected from by a party (Site), 
the relevant party will, and must ensure that its 
employees, agents, officers, apprentices/students, 
volunteers, or subcontractors (Workers) will: 

(i) comply with all Safety Laws and keep the other party 
indemnified against all fines, penalties, losses or 
damages incurred by reason of, and/or any claim 
made as a result of any breach by that party or its 
Workers of the Safety Laws; 

(ii) comply with the other party’s standards and rules 
applicable to health and safety at the Site, ensuring 
that they are inducted to an appropriate induction 
standard at that Site; 

(iii) comply with any lawful direction given by the other 
party with respect to work health and safety; 

(iv) not wilfully or recklessly interfere with or misuse 
anything provided for work health and safety at the 
Site;  

(v) not wilfully place at risk the work health and safety of 
any other person;  

(vi) not wilfully injure themselves;  

(vii) not do anything or fail to do anything that would 
cause the other party to be in breach of its 
obligations under the Safety Laws;  

(viii) assist the other party to provide and maintain a safe and 
healthy workplace where all hazards, unsafe acts and/or 
conditions are identified and analysed before being 
controlled by elimination/isolation or minimisation of the 
risk of harm; and 

(ix) immediately notify the other party of any identifiable 
hazards, incidents or near misses which come to its 
attention whilst on the Site when collecting or delivering 
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the Goods. 
(b) Each  party will ensure that plant and equipment 
(including transport vehicles) being used by it when taking 
possession of the Goods are adequately maintained by 
appropriately qualified persons, roadworthy (as 
applicable), fit for purpose, and safe for use, including by 
maintaining appropriate maintenance records and 
providing, on request by the other party, copies of those 
records and access to all necessary manuals, instructions 
or other safe operating procedures where relevant. 
(c) Without limiting the obligations in this clause 11, 
where the Seller delivers the Goods to the Buyer by bulk 
pneumatic truck, the Buyer must ensure that the receiving 
facility (including without limitation a receiving silo, 
isocontainer, or spreader truck) has items such as a 
working high level sensor alarm, a relief valve, and an 
appropriate pollution control device to manage discharged 
air quality; and must ensure that each silo has an 
adequate filtration system and an adequate pressure 
release valve that is serviceable and fitted at all times. 
 
12. General 
(a) If any provision or part-provision of a Contract is or 
becomes invalid, illegal or unenforceable, it shall be 
deemed deleted, but such deletion shall not affect the 
validity and enforceability of the rest of the Contract. If any 
provision or part-provision of a Contract is deemed deleted 
under this clause, the parties shall negotiate in good faith 
to agree a replacement provision that, to the greatest 
extent possible, achieves the intended commercial result 
of the original provision. 
(b) No failure or delay to exercise (or to exercise in full) 
any right or remedy shall constitute a waiver or 
abandonment of that or any other right or remedy, nor shall 
it prevent or restrict the further exercise of that or any other 
right or remedy. 
(c) The Seller may at any time, without the consent of the 
Buyer, assign, outsource, subcontract, transfer or 
otherwise deal in any manner with all or any of its rights or 
obligations under a Contract. The Buyer shall not assign or 
transfer, subcontract or otherwise deal in any manner with 
any or all of its rights and obligations under a Contract 
without the prior written consent of the Seller. 
(d) The relationship between the Seller and the Buyer is 
that of an independent contractor and is not, shall not be 
construed to be a partnership, agency, or employment 
relationship. 
(e) A person who is not a party to a Contract shall have no 
rights under it. Each Contract is entered into by the 
specific Seller entity named in the Order or as otherwise 
determined by Seller in writing. The Buyer shall have no 
rights to enforce the Contract against any other entity other 
than the Seller and such other entities shall have no 
liability to the Buyer. 
 
13. Governing Law and Jurisdiction 

(a) These terms and each Contract and any dispute or 
claim (including non-contractual disputes or claims) 
arising out of or in connection with them, their subject 
matter or formation shall be governed and construed in 
accordance with Malaysian law. Each party irrevocably 
agrees that the courts of Malaysia shall have exclusive 
jurisdiction to settle any dispute or claim (including non-
contractual disputes or claims) arising out of or in 
connection with these terms and any Contract, their 
subject matter or formation. The UN Convention of 

Contracts for the International Sale of Goods is expressly 
and entirely excluded. 
(b) Notwithstanding clause 13(a), the Seller shall be 
entitled to bring court proceedings or claims in any 
jurisdiction in which the Buyer is resident and/or has assets. 


